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Research project
Public Citizen, Global Trade Watch Division, 20 February 2014. The recommendations in this submission are based on
the research and analysis contained in recent Public Citiyen reports on topcis including:


Public Citizen. Myths and Omissions: Unpacking Obama Administration Defenses of Investor-State Corporate
Privileges, October 2014. Available at: http://www.citizen.org/documents/ISDS-and-TAFTA.pdf



Public Citizen. Case Studies: Investor-State Attacks on the Public Interest, October 2014. Available at:
http://www.citizen.org/documents/egregious-investor-state-attacks-case-studies.pdf

Key recommendations:


While technical reforms could, at best, improve the ISDS regime on the margins, moving away from the regime
altogether is the wisest course for governments, because (1) states have not received tangible benefits from
ISDS agreements while costs have been tangible and substantial, and (2) proposed reforms would not be
sufficient to protect governments from mounting ISDS liability or to eliminate the inherent conflicts of interest in
the system.



Based on Public Citizen’s extensive analysis of the jurisprudence of the ISDS regime, and the successful
results for governments that have chosen to exit the regime, we join the chorus of government officials, civil
society organizations, trade unions, small businesses, academics and jurists that call on governments to stop
the spread of the ISDS regime by not signing new ISDS-enforced IIAs and to exit or renegotiate any existing
agreements that include ISDS.

Overview:
The investor-state dispute settlement (ISDS) system, included in various international investment agreements (IIAs),
fundamentally shifts the balance of power among investors, States and the general public, creating an enforceable
global governance regime that formally prioritizes corporate rights over the right of governments to regulate. Public
Citizen, along with partners around the globe, has documented the mounting costs of the ISDS regime to public
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interest policymaking, rule of law, democratic governance and development. Governments have rightly begun to reject
further expansion of such a controversial system and to exit or renegotiate IIAs that include ISDS.
While technical reforms could, at best, improve the ISDS regime on the margins, moving away from the regime
altogether is the wisest course for governments, because (1) states have not received tangible benefits from
ISDS agreements while costs have been tangible and substantial, and (2) proposed reforms would not be
sufficient to protect governments from mounting ISDS liability or to eliminate the inherent conflicts of interest
in the system.
States do not receive tangible benefits from ISDS agreements:
The purported benefit of ISDS – increased foreign direct investment (FDI) – remains elusive. Numerous studies
have examined whether countries have seen an increase in FDI as a result of being willing to sign pacts with ISDS
enforcement. Summarizing the studies’ contradictory results, the United Nations Conference on Trade and
Development (UNCTAD) concluded in September 2014, “[T]he current state of the research is unable to fully explain
2
the determinants of FDI, and, in particular, the effects of [IIAs] on FDI.” UNCTAD delivered that synopsis alongside its
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own study finding that “results do not support the hypothesis that [IIAs] foster bilateral FDI.” A 2010 survey of the 200
largest U.S. corporations corroborated these results, finding that leading U.S. firms were relatively unfamiliar with BITs
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and considered such treaties to be relatively unimportant in their foreign investment decisions. While countries bound
by ISDS pacts have not seen significant FDI increases, countries without such pacts have not lacked for foreign
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investment. Brazil, for example, has consistently rebuffed IIAs with ISDS provisions, yet remains the world’s fourth
most popular destination for FDI and the leading destination of FDI in Latin America, where most other countries have
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signed numerous pacts with ISDS terms.
Governments that have withdrawn from the ISDS system have reduced their liability and protected policy
space without experiencing adverse impacts on investment or development. As promised benefits of ISDS have
proven illusory while tangible costs to taxpayers and safeguards have grown, an increasing number of governments
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have begun to reject the investor-state regime. South Africa and Indonesia have started terminating all bilateral
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investment treaties (BIT) that contain ISDS provisions. After already terminating ten BITs, Ecuador is now conducting
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an audit of many of its remaining pacts to determine if they are in the national interest. India’s Ministry of Commerce
and Industry has recommended that the government terminate all of India’s 83 Bilateral Investment Promotion and
Protection Agreements, while the Department of Economic Affairs has called for these ISDS pacts to be reviewed and
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renegotiated. Venezuela and Bolivia have withdrawn from the World Bank forum where most investor-state cases are
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tried.
Developing countries that have decided to terminate their IIAs have not seen FDI inflows decline. Indeed, as they have
moved to exit the ISDS system, foreign investment has actually grown. Ecuador’s net FDI flows with countries with
which it has terminated BITs have shifted from a combined $52 million net outflow in the year of IIA termination to a
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combined $110 million net inflow in 2013. And as South Africa began terminating its BITs with various EU nations in
2013, the country’s FDI inflows doubled to $10.3 billion. In fact, South Africa received more FDI than any other African
country amid its announcements of IIA terminations in 2013, while FDI inflows diminished for other growing African
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economies such as Nigeria and Ghana (both of which have an array of IIAs in force).
Technical reforms to IIAs would not protect states from liability or rectify the system’s inherent conflict of
interest:
Purported safeguards and explanatory annexes added to some IIAs in recent years have failed to prevent
ISDS tribunals from exercising enormous discretion to impose on governments obligations that they never
undertook when signing agreements. The U.S. government’s attempt to “include stricter definitions…of what is
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required for successful claims” in recent pacts has failed to stop tribunals from using increasingly expansive
interpretations of foreign investors’ rights to side with corporations in ISDS challenges to public interest policies. In the
16
U.S.-Central America Free Trade Agreement (CAFTA), the Parties inserted an annex that attempted to narrow the
vague obligation for States to guarantee foreign investors a “minimum standard of treatment,” which a litany of
tribunals had interpreted as an obligation for the government to not frustrate investors’ expectations, for instance by
improving environmental or health laws after an investment was established. However, in two of the first investor-state
cases brought under CAFTA –RDC v. Guatemala and TECO v. Guatemala –– the tribunals simply ignored the annex’s
narrower definition of “minimum standard of treatment.” They also paid little heed to the submissions of the
governments that negotiated CAFTA, which argued that the “minimum standard of treatment” obligation should be
narrowly defined according to State practice. Instead, the RDC and TECO tribunals both skipped any examination of
State practice and relied on an expansive interpretation of that standard, concocted by a previous investor-state
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tribunal, which included an obligation to honor investors’ expectations. Both ISDS tribunals ruled that Guatemala had
violated the expanded obligation, and ordered the government to pay millions.
The U.S, government also included a “safeguard” provision in recent pacts to dispense with frivolous investor-state
claims. The relevant language in the 2012 U.S. model BIT provides for expedited consideration of arguments from the
government that a case should be terminated because the legal claim used by the foreign corporation to attack its
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policies is not permitted under the treaty’s sweeping investor protections. One problem is that tribunalists with
financial incentives to continue cases are the ones who decide whether to accept such arguments for termination.
Another problem is that many investor-state claims do in fact fall within the wide ambit of the investor privileges found
in U.S. IIAs. That is because the pacts grant broad rights to investors and give ample discretion to tribunals to interpret
those rights as far-reaching restrictions on States’ prerogative to regulate in the public interest.
The very structure of the ISDS regime gives rise to conflicts of interest that would not be remediated by
enhancement of the weak “conflict of interest” rules for tribunalists. The actual conflict of interest rules that apply
under many pacts containing ISDS are notably weak. But there are more fundamental problems. The entire structure
of ISDS has created a biased incentive system in which tribunalists can boost their caseload by using broad
interpretations of foreign investors’ rights to rule in favor of corporations and against governments, and boost their
earnings by dragging cases out for years. ISDS is neither fair nor neutral, not because of a few compromised
tribunalists, but due to core design flaws.
Under ISDS rules, only foreign investors can launch cases and also select one of the three tribunalists. (By contrast, in
domestic courts, judges are assigned to a case, not hired by the plaintiff.) Thus, ISDS lawyers that create novel,
expansive interpretations of foreign investors’ rights while serving as a tribunalist in one case can increase the number
of investors interested in launching new cases and enhance the likelihood of their selection by investors for future
tribunals. (While governments can also select one of the tribunalists, these individuals do not have the same structural
conflict of interest – interpreting investors’ rights narrowly may curry favor with governments, but it would diminish the
number of firms interested in launching ISDS claims in the first place.) This helps explain why a few lawyers are
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repeatedly picked as ISDS tribunalists – just 15 lawyers have been involved in 55 percent of all public ISDS cases.
The absence of any system of precedent for ISDS rulings, or of governments’ rights to appeal the merits of cases,
further enables tribunalists to concoct ever more fanciful interpretations of ISDS-enforced agreements and order
compensation for breaches of obligations to which signatory governments never agreed.
Transparency rules cannot hold accountable tribunals that remain unrestrained by precedent, States’
opinions or substantive appeals. Transparency is a necessary, but not sufficient, condition for reining in investorstate tribunals’ ability to fabricate new obligations for States and then rule against public interest policies as violations
of the novel obligations. As investor-state documents have become more publicly available, tribunals have not
indicated greater hesitance to use overreaching interpretations of investors’ rights. Documents were generally made
available in the recent Occidental v. Ecuador case brought under the U.S.-Ecuador BIT. That includes the publiclyavailable 2012 award in which the tribunalists concocted a new obligation for Ecuador to respond proportionally to
Occidental’s breach of the law, deemed themselves the arbiters of proportionality, and ordered the government to pay
20
$2.3 billion for violating the creative obligation.
Recommendation:
Based on Public Citizen’s extensive analysis of the jurisprudence of the ISDS regime, and the successful results for
governments that have chosen to exit the regime, we join the chorus of government officials, civil society
organizations, trade unions, small businesses, academics and jurists that call on governments to stop the spread of
the ISDS regime by not signing new ISDS-enforced IIAs and to exit or renegotiate any existing agreements that
include ISDS.
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