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 International regulatory framework for FDI: lack of consensus between exporters 
and importers of capital about their rights and obligations; 

 

 Many Protection and Promotion Investment Agreements currently in force 
were conceived by the Multilateral Investment Garantee Agency (MIGA) - 1980/90 

 

 However Promotion Clauses practically inexist in the majority of Bilateral 
Investment Agreements (BITs)  

 

 Focus on protection: Investor-State dispute settlement; indirect expropriation, etc 
 

  

1. OVERVIEW 
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1. OVERVIEW 

 1990’s: proliferation of BITs (currently around 3,000 BITs) 

 

 Increase in the number of investor-State dispute settlement 

 

 Main criticisms: 

 Lack of legal consistency of decisions (vague concepts)  

 High financial cost of arbitration procedures and compensations 

 Restriction to the regulatory discretion of States  

 Little effective protection and high political costs 

 

 Agreements are being reviewed in developing and developed countries (e.g.: South 

Africa, Australia, E.U, Indonesia, etc) 

 

 Increasing litigation hinders the development of  harmonious long term relationships 

between foreign investors and host countries 
 

 Companies want consistency and predictability. Governments, policy space. 
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  14 BITS signed  – none approved by Congress (no balance between investors and State rights 

and obligations – focus only on protection) 

 

 Even though Brazil remains the first recipient of FDI in South America (USD 63 billion,2013) 

 

 Increasing brazilian investment outflow: greater presence in Latin America and many 

opportunities in Africa, Asia, Europe and North America. 

 

 International expansion  of Brazilian companies: governmental incentive and support 

 
 

 New model of Cooperation and Facilitation Investment Agreement (CFIA) – Goals: 
 

 Overcoming legal difficulties and failures of traditional IPPAs  

 Attending the needs of investors in a concrete and pragmatic manner 

  Attention to the development strategy of host countries 

2.  BRAZILIAN CONTEXT 
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 International Organizations 

 UNCTAD: strengthening the promotion clauses in several areas, etc 

 OECD: one-stop-shop services, improvement of communication channels, etc 

 

 Recommendations from the Brazilian private sector (long consultations) 

 CNI: support to the international expansion of Brazilian companies, mitigate specific 
problems, access to information in countries that receive the investment, etc. 

 FIESP: cooperation and investment facilitation. Thematic and business agendas. 

 Investors: differentiation between Brazilian investment and other competitors. Goals, 
barriers and obstacles to overcome. Strengthen institutional dialogue.  

 

 International Experiences 

 South Korea: Ombudsman - supports investors in resolving peacefully conflicts and 
improving the business environment => successful cooperation and investment 
facilitation  

 USA, Chile, South Africa, etc 

3. BENCHMARKING TO THE CFIA  
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 Brazilian model: risk mitigation and positive agenda  

 

=> Focus on (pragmatic) Facilitation rather than (expensive) Litigation 
 

 Proposal is dynamic and adaptable to each partner 

 

 Objective:  to promote cooperation between Parties and to facilitate and encourage mutual 
investment 

 

 Main pillars: 

1) Improving institutional governance  

2) Mechanisms for risk mitigation and prevention of disputes  

3) Thematic agendas of cooperation and investment facilitation 

4. CONTENT OF THE PROPOSAL 
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1) Improvement of institutional governance 

 Ombudsman or Focal Point in each country 

 Institutional cooperation between governments 

 Joint Committee – Agreement monitoring and agendas implementation 

 Continuous and prominent participation of the private sector (WGs) 

 

2) Mechanisms for risk mitigation and dispute prevention 

 National Treatment and Most Favoured Nation  

 Direct expropriation 

 Mechanisms of transparency and access to information 

 Corporate social responsibility 

 Transfer of funds and currencies 

 Detailed system of dispute prevention (phases, time frame, etc) 

5. MAIN PILLARS 
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3) Thematic agendas of cooperation and investment facilitation 

 Business Visa facilitation 

 Payment and currency transfers cooperation 

 Regulatory and institutional exchanges of expertise 

 Technical and environmental regulations 

 Professional and labour trainings 

 Logistics and transportations understandings 

 Others 

5. MAIN PILLARS 
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In  conclus ion:  

 

>  CFIA is  an  innova t ive ,  pragmat ic ,  dynamic  and  f lex ib le  

al terna t ive  to  t rad i t ional  inves tment  agreements ;  

 

>  Aimed  a t  long  term and  s t ra teg ic  bus iness  par tnersh ip ,  as  an  

impor tant  mechanism to  suppor t  Braz i l ian  inves tments  abroad ,  

cons ider ing  an  increas ing ly  compet i t ive  env ironment .  
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